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A. IDENTIFY OF MO VANT 

Payton Hoff asks this Comt to accept review of the published 

decision designated in Part B of this motion pursuant to RAP 13.5. 

B. DECISION 

Payton 0. Hoff v. Safeco Insurance Co. of Illinois. No. 50850-8-1 1; 

Unpublished Opinion 05-29-2019, Order Publishing Opinion 09-24-2019. 

Movant seeks review of each and every part of the published 

decision of the Court of Appeals reversing the Cowlitz County Superior 

Cou1t order requiring respondent Safeco to produce discovery material for 

an in camera inspection. A copy of the Court of Appeals publ ished decision 

is attached as Appendix A. 

C. ISSUES PRESENTED FOR REVIEW 

1. Where the Movant repeatedly and 

w1equivocally stated on the record that she would not seek 

nor accept more than $75,000 in order to prevent transfer to 

Federal District Cowt on her Uninsured/Underinsured 

Motorist (UIM) claim, and the Respondent nonetheless 

unsuccessfully sought removal to district court, did the Court 

of Appeals err when it ruled evidence of the above was 

insufficient to meet the threshold for the state trial court's in 

camera inspection of discovery documents regarding reasons 
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for the removal? 

2. When a UIM insurer offers its insured 10% of 

its own internal valuation and then attempts to leverage 

acceptance by unethical, bad faith removal to federal court in 

order to exploit the insured's logistical problems producing 

her Cowlitz County witnesses in Tacoma and then attempts 

to limit movant's ability to present evidence of damages, did 

the Court of Appeals en- in characterizing the above as a 

" legitimate strategy"? 

3. Did the Court of Appeals en when it ruled 

that unethical, bad faith post-litigation strategy by a UIM 

insurer is never subject to a trial court' s in camera review, 

and effectively ruling that a UIM insurer' s duty of good 

faith terminates upon litigation? 

D. STATEMENT OF THE CASE 

A honendous collision occurred on May 14, 2011 wherein movant 

Payton Hoff, still in high school, was a passenger in a Suburban struck 

head-on by a drunk driver. CP I. She suffered injuries. Id. The 

offending driver died at the scene; he was the father of one of Payton's 

classmates. Id. Ms. Hoff accepted the deceased driver's policy limits of 

$25,000 and then made claim for PIP and UlM benefits from defendant 
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Safeco. CP 24, pp. 338-348. Over five years later, mid-May 2015, 

Safeco was offering what later turned out to be about 10% of its own 

internal valuation of the claim's worth. CP 32, p. 1266. 

Believing this to be an unreasonably low offer, Movant filed suit 

on November 10, 2016 (CP 1) and Safeco served upon petitioner both 

Requests for Admission and Intenogatories. Each was answered 

unequivocally, limiting Ms. Hoff's desired recovery to $75,000. CP 38, 

pp. 1288-1295, 1292-1299. By letter of January 23, 2017 Movant again 

limited her claim to $75,000 expressly to avoid removal to federal court. 

Her attorney offered to draft a CR 2A stipulation and explained that Ms. 

Hoff did not want to try the matter in federal court in Tacoma because it 

would prejudice her ability to call witnesses, both lay and expert, from 

Cowlitz County. CP 38, pp. 1300-1302. This was again confirmed by 

letter of January 23, 2017. CP 38, Exh. D. 

On February 6, 2017 Safeco proposed a 2-paragraph CR 2A 

stipulation. CP 38, pp. 1303-1305. Ms. Hoff agreed by letter of February 7, 

2017 to paragraph 1 wherein she limited her sum total of monetary relief to 

$75,000 but was disinclined to agree to paragraph 2 which insisted on an 

Order in Limine that would, in effect, limit the evidence she presented to the 

jury. Instead, she suggested: 
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"2. However, admissible evidence that a trier of fact may 
consider is not subject to an order in limine. In the event a 
trier of fact values Plaintiffs claim at more than $75,000, 
Plaintiff and Safeco agree no money judgment may exceed 
$75,000." CP 38, pp. 1306-1307. 

By letter of February 8, 2017 Safeco rebuffed Movant's proposed 

paragraph 2 and insisted that the Safeco CR 2A of February 6, 2017 be 

signed conflating a "claim" for damages with simply the presentation of 

evidence allowing a jury to decide the value. Absent Safeco's signed CR 

2A, removal to federal court was promised. CP 38, pp. 1308-1309. 

The same day, Ms. Hoff's attorney responded reminding Safeco that 

Ms. Hoff's evidence could well engender a higher value but she would 

request $75,000 and even if the jury placed a higher value," ... she will not 

seek more, nor accept more, than a judgment for $75,000." 

" It is difficult to reconcile your statement that Ms. Hoff seeks 
relief in an amount greater than $75,000 when she has 
categorically and repeatedly, in writing, limited her recovery 
to $75,000." CP 38, pp. I 3 I 0-1312. 

Eight days later, on February 13, 2017, Safeco responded by 

claiming that refusing to accept more than $75,000 yet presenting evidence 

that could be valued by a jury at more than $75,000 were two concepts that 

simply could not be reconciled. " It is not enough that she will not 'recover' 

more than $75,000 from Safeco." Thus placing Ms. Hoff in the unenviable 

position of having to guess which bit of evidence she should withhold from 
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the jury in order to slide under the $75,000 mark. CP 38, pp. 1313-1317. 

On February 15, 2017 Safeco removed this matter to federal court 

when Ms. Hoff refused to capitulate to a wholly improper limitation on her 

own evidence. Movant moved for remand to state court which was granted. 

CP 37, pp. 1-4. 

District Court Judge Leighton's Order on Motion to Remand: 

"Furthermore, while Safeco's proposed stipulation 
properly sought to limit both the amount Hoff could seek and 
recover, Hoff correctly claims that Safeco also sought to 
limit the evidence of general damages that she could offer. 
This is more than a plaintiff is required to concede in order to 
avoid removal. And it is not practical. As Hoff argues, there 
is a difference between limiting evidence of medical specials 
that total more than the limit (which would clearly be 
"seeking more "), and limiting testimony about general 
damages (pain, distress, and the like). How would an order 
limiting the latter be enforced? Is the plaintiff prohibited 
from crying on the stand? Can she use words like 
"devastating," or is she limited to "it's been pretty hard"? 

Hoff s unilateral act is sufficient to deny this court 
jurisdiction. It does limit her recovery to less than $75,000, 
and it does prohibit her from seeking---from asking the jury 
for---more. But Safeco's claim that "capping" the amount in 
controversy requires the plaintiff to "pull her punches" or 
decline to submit evidence of her general damages is a bridge 
to [sic] far." 

CP 32, pp. 1248-1253. 

Back in state court Ms. Hoff served discovery requests on Safeco 

seeking every reason Safeco had for removal. Safeco repeatedly refused to 
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answer and upon Ms. Hoffs motion to compel heard August 16, 2017, 

Judge Warning ordered production of the privileged documents for in 

camera review. 

Judge Warning's Verbatim Report of Proceedings dated 08-16-2017 

wherein he discussed Judge Leighton's ruling: 

" But what he did clearly say is that it's clear from 
everything that went on, the Plaintiff was limiting her claim 
to avoid those jurisdictional limits. The fact that in light of 
that, without any other explanation, uh, the attempt to 
remove is made leaves open issues of how come. And 
those can run the gamut. And I' m not going to speculate on 
what they are. But I certainly think that it's an area that 
Counsel' s entitled to inquire into. 

Obviously, we' re running into litigation strategy, 
attorney-client privilege, attorney work product. So it's 
something of a minefield. But my instruction is to answer 
the interrogatory, create a privilege log, submit anything 
that's in the privilege log for in camera review, and where it 
goes from there, we' ll decide." 

CP 32, pp. 1248-1253. 

Upon Safeco's motion for reconsideration, the trial court entered 

an order on September 11, 2017: 

"The written decision of the federal court dismissing 
the federal filing, and the reasons given for that dismissal, 
give rise to a factual showing sufficient a reasonable belief 
of wrongful conduct sufficient to amount to fraud. In 
response Safeco has offered no legitimate reason 
whatsoever for the removal of this case to federal court. 
Therefore the motion for reconsideration is denied." 

CP 63, p. 850. 
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That the documents being protected contain damning evidence of 

bad faith seems fairly certain. Contained in Safeco's Motion for 

Discretionary Review: 

"Once the Superior Court reviews the privileged and 
protected information, the status quo can never be restored. 
Moreover, the same judge who wi ll be presiding over the 

trial will have information regarding Safeco's litigation 
strategy -- information which should have no bearing on the 
case. The only way to prevent irreversible damage to 
Safeco's defenses is for this Court to accept review now, 
before the proverbial bell is rung." 

Safeco' s Motion for Discretionary 
Review, page 16. 

"Indeed, based upon the superior court's rulings to 
date, it is very likely the review will result in an order 
requiring Safeco to produce the protected information to 
Plaintiff, which would further damage Safeco's rights 
beyond the possibility ofrepair." 

Safeco's Motion for Discretionary 
Review, page I 7. 

Safeco sought di scretionary review on the basis that the trial court 

could not see the Safeco documents in camera. Review was granted, 

Safeco prevailed, and this petition follows. 

E ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

This case presents this court with two separate bases for review: 

(1) under RAP 13.4(b)(l), the decision of the Court of Appeals is in 
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conflict with decisions of this court holding that a trial court has authority 

to review, ex parte, material in litigation before it ( e.g. "unethical 

actions"); and (2) under RAP 13.4(b)(4), this case presents a question of 

substantial public interest that should be determined by this court. 

Specifically, as to the latter argument, this case presents this court with the 

opportunity to effectively define the limits an insurance company has 

when litigating UIM cases against the company's own insured clients. The 

fo llowing sets out these two arguments. 

(1) Under RAP 13.4(b)(4), the decision of the Court of Appeals in 

this case conflicts with this court's decision in Cedell v. Farmers, 176 

Wn.2d 686 (2013) and with Division III in Barry v. USAA, 98 Wash.App. 

199, 207 (1999). 

The duty of good faith does not simply disappear upon UIM 

litigation; the insurer must deal fairly and not overreach the insured despite 

the adversary relationship. Ellwein v. Hartford, 142 Wn.2d 766, 780-81 

(2001) overruled on other grounds, Smith v. Safeco, 150 Wn.2d 478 

(2003). 

The Court of Appeals Di vi son II decisions in Hoff and Richardson 

v. GEICO, 200 Wash.App. 705 (2017) confers an absolute immunity on 

UIM carriers post litigation and is at odds with Cedell v. Farmers, 176 

Wn.2d 686 (2013) where this Court reversed Division II for requiring a 
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nine element showing of fraud before an in camera review could take 

place. The test as explained in Cedell is also consistent with prior law, 

Barry v. USAA, 98 Wash.App. 199, 207 (1999), and is simply whether a 

reasonable person would have a reasonable belief that the insurer acted in 

bad faith. Presumably Judge Warning is a reasonable person. 

Removal to federal court when the jurisdictional threshold had not 

been met and, once there, attempt to limit Ms. Hoffs evidence with no 

justifiable basis in law, all the while attempting to force her acceptance of 

a low ball offer, would appear to meet the Cedell/Barry test for in camera 

review. Instead, the court of appeals held that there was NO evidence to 

support a reasonable good faith belief that Safeco's removal was other 

than a " legitimate trial strategy." App. A, p. 14. Divison II appears 

determined to make the threshold much higher. 

(2) The Court of Appeals citing to Richardson explained, "We 

reasoned that litigation strategy decisions generally have 'little bearing on 

whether the insurance companies earlier claim processing occuITed in bad 

faith ' ." App. A, p. 12. Further, that since the alleged bad faith took place 

in Richardson pre-litigation, post-litigation scheming was irrelevant. But 

the issue in Richardson was alleged bad faith before suit was filed. Ms. 

Hoff alleged bad faith both before and after litigation commenced. The 

Richardson court never reached the reasonable person/reasonable belief 
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test explained in Cede!! because it flatly decided " ... information and 

documents created during litigation were not discoverable ... " . App. A, p. 

13. 

While both the federal court and the state trial com1 found no 

ambiguity in Ms. Hoff's oft repeated $75,000 limit statements, nor her 

unequivocal response that she would neither seek nor accept a judgment of 

more than $75,000 (App. A, p. 5), the Court of Appeals wrote that Hoff 

"had been inconsistent in her statements about whether she planned to ask 

the jury for more". App. A, p. 15. 

The Court of Appeals gave two reasons for prohibiting the trial 

comi from conducting an in camera inspection of Safeco documents: 

1) The Safeco documents were generated after litigation 

commenced and were shielded by both attorney-client and work product 

pri vi 1 eges. 

2) There was simply NO evidence that Safeco could have been 

acting in bad faith. 

The first reason is not supported by Cedell v. Farmers, one of the 

cases relied upon by the Court of Appeals both in the Richardson and Hoff 

cases. Cedell never addressed pre- versus post-litigation discovery. 

Indeed, the words "pre- and post-" litigation do not appear in the decision 

anywhere. If allowed to stand, Hoff would allow no recourse for bad faith 
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conduct, post-litigation, particularly where a trial judge is prohibited from 

his or her own inspection. The duty of good faith and fair dealing does not 

cease upon filing suit. 

Safeco' s appeal was to keep the trial court from an in camera 

inspection of the Safeco documents but the Comt of Appeals expanded the 

issue into one of discoverability, citing Richardson and Leahy v. State 

Farm, 2018 WL 2296301, where the trial courts in each had already 

conducted in camera inspections. Petitioner alleges that Safeco has 

actively engaged in bad faith both before and after the commencement of 

litigation so post-litigation scheming would ce1tainly be relevant. 

The second reason for prohibiting the in camera inspection was the 

absolute lack of any suspicion Safeco may have engaged in bad faith 

litigation. 

(2) Under RAP 13 .4(b )( 4 ), this case presents this court with the 

oppo1tunity to effectively define the limits an insurance company must 

respect when litigating UIM cases against the company's own insured 

clients, which is a matter of significant public interest that should be 

determined by this court. 

The Court of Appeals (App. A, p. 14) relented and conceded that 

Cedell actually does provide a procedure for UIM insureds to pierce the 

privilege by using the reasonable person/reasonable belief standard for 
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review but held the proof provided by Ms. Hoff was not merely deficient 

but "that the record is devoid of any evidence to support a reasonable good 

faith belief that Safeco's removal to federal court was not a legitimate, if 

unsuccessful strategy." App. A, p. 14. (emphasis added) The Hoff 

opm10n lets insurance defense counsel know that delaying resolution, 

runnmg up costs, overreaching, all to leverage offers of 10% of the 

internal valuation are "legitimate" strategies without consequence. This 

published opinion has set the bar so high that trial courts are effectively 

prohibited from any post-litigation in camera document inspections. 

For the foregoing reasons, this court should accept review of this 

case under both RAP 13.4(b)(I ) as well as RAP 13.4(b)(4). 

E. CONCLUSION 

Division II has created an ai1ificial distinction between pre- and 

post-litigation good faith. For the reasons set out in this Petition, this 

Court should accept review of this case and reverse the decision of the 

Court of Appeals that post-litigation attorney-client and work product 

privileges are not reviewable by a trial court in camera, and that the trial 

court was correct that a reasonable person could form a reasonable belief 

that Safeco had engaged in bad faith. 

-12 -



Dated and respectfully submitted this __ day of October, 2019. 

By: s/Duane C. Crandall 
DUANE C. CRANDALL, WSB #10751 
Crandall, O'Neill & Styve, P.S. 
1447 Third Avenue, Suite A 
Longview, Washington 98632 
Telephone: 360-425-4470 
Email: dcrandall@longviewlaw.com 
Counsel for Payton 0. Hoff, Movant 
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COURT OF APPEALS OF WASHINGTON, DIVISION II 

PAYTON 0. HOFF, ) 
) 

Petitioner, ) 
) 

v. ) 
) 

SAFECOINSURANCE ) 
CO. OF ILLINOIS, ) 

) 
Respondent. ) 

NO. 50850-8-11 

AFFIRMATION OF SERVICE 

The undersigned states the following under penalty of perjury 

under the laws of Washington State. On this date, I personally e-fi led and 

emailed the Motion for Discretionary Review with Appendix A and this 

Affirmation of Service attached to the indicated party: 

John M. Silk 
Chris Pierce-Wright 
Wilson Smith Cochran Dickerson 
901 Fifth Ave., Ste. 1700 
Seattle, WA 98164 
silk@wscd.com 
pierce-wright@wscd.com 
page(al,wscd. com 
boston@wscd.com 

Dated this / 5'-1:!aay of October, 2019, at Longview, Washington. 

0 1 ~-J. L~(pl 
Sylvia v · Archibald 
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APPENDIX A 



Filed 
Washington State 
Court of Appeals 

Division Two 

September 24, 2019 

IN THE COURT OF APPEALS OF THE ST ATE OF WASHING TON 

DIVISION II 

PAYTON 0. HOFF, 

Respondent, 

V. 

SAFECO INSURANCE COMPANY OF 
ILLINOIS, 

A ellant. 

No. 50850-8-11 

ORDER GRANTING MOTIONS 
TO PUBLISH OPINION 

The parties in this case move to publish the opinion filed in this matter on May 29, 2019. 

After review, it is hereby 

ORDERED that the final paragraph, which reads as follows, shall be deleted: "A 

majority of the panel having determined that this opinion will not be printed in the Washington 

Appellate Reports, but will be filed for public record pursuant to RCW 2.06.040, it is so 

ordered." It is further 

ORDERED that this opinion is now published. 

Panel: Worswick, Maxa, Glasgow 

FOR THE COURT: 

,- --· 



r iled 
Washington State 
Court of i\ ppea ls 

Div ision Two 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGT~N 29
· 
20 19 

DIVISION II 

PAYTON 0. HOFF, 

Respondent, 

V. 

SAFECO INSU RANCE COMPANY OF 
ILLINOIS, 

A ellant. 

No. 50850-8-11 

UN PUBLISHED OPINION 

GLASGOW, J. - Payton Hoff was a passenger in a vehicle that was hit by a drunk dri ver. 

She received a settlement from the at-fault driver's insurer and personal injury protection 

payments from Safeco Insurance. She then made an underinsured motorist claim with Safeco. 

Hoff objected to Safeco·s low offers of settlement and eventually filed a complaint in superior 

court alleging un fa ir claims settlement practices and bad fa ith. 

After some discovery, Safeco removed the suit to federal district court on the basis of 

diversity jurisdiction. The federal court remanded to the superior court, finding that the requ ired 

minimum amount in controversy had not been established. 

On remand. Hoff argued that Safeco 's removal attempt itself suppo11ed the bad fa ith 

claim, and she moved to compel Safeco to produce all in formation the company or its attorneys 

possessed concerning the dec ision to remove her superior court lawsuit to federal court. The 

superior court granted the motion to compel and ordered Safeco to produce for in camera review 

all info rmation- including attorney-c lient privileged materials and work product--concerning 



No. 50850-8-1 I 

Safeco's decision to remove the case to federal court. We granted Safeco's motion for 

discretionary review. 

Under the facts of thi s case, information about Safeco's decision to remove the case to 

federal court is not discoverable under Richardson v. GEICO, a case decided after the superior 

court made its ruling here. 200 Wn. App. 705, 403 P.3d 115(2017), review denied, 190 Wn.2d 

I 008(20 18). In addition, under Cedell v. Farmers Insurance Co., in order to pierce the attorney

client privilege and attorney work product protections, a party seeking protected information 

must make a factual showing adequate to support a reasonable good faith bel ief that the pa11y's 

conduct was fraudulent. 176 Wn.2d 686,295 P.3d 239 (2013). This is a high bar and Hoff fails 

to meet it here. 

We reverse the superior court's order compelling discovery and remand for further 

proceedings. 

FACTS 

A. Accident and Underinsured Motorist Claim 

In May 20 I I, a drunk driver drifted across the center line and col I ided head on with a 

vehicle in which Hoff was a passenger. Hoff sustained multiple soft ti ssue injuries. The drunk 

driver died. Safeco insured the vehicle and provided personal injury protection and unclerinsured 

motori st (U IM) coverage to Hoff. 

The drunk driver's insurer settled Hoffs bodily injury claim for the policy limit of 

$25,000. Safeco also paid over $ 15,000 in personal injury protection benefits. 1 

1 Personal injury protection coverage app lies regard less of fault. and provides benefits for claims 
involving medica l and hospital expenses, wage loss, loss of services, and funeral expenses. 

2 
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Hoff subsequently filed a UIM bodily injury claim with Safeco.2 The UIM bodi ly injury 

coverage had a policy limit of $50,000. 

Throughout Safeco's claim investigation, Hoff reported ongoing neck, back, shoulder, 

and hip pain. She also reported that she was experiencing emotional trauma. Hoff continued to 

seek and receive chiropractic and other medical care and anticipated she wou ld need ongoing 

care into the future. 

Safeco completed a bodily injury evaluation and offered Hoff $2,500 to settle her UIM 

claim. Hoff rej ected the offer and demanded$ I 00,000, which was double the UlM policy limit. 

Safeco replied that they would be at an impasse until Hoff countered with a more reasonable 

demand. 

Hoff filed a complai nt in superior court. She alleged that Safeco had violated WAC 284-

30-330(a)(7), which prohibits an insurance company from forcing a cla imant to litigate by 

offering substantially less than the amounts ultimately recovered in the proceeding. She also 

relied on RCW 48.30.0 10(7) and the Insurance Fair Conduct Act, chapter 48.30 RCW.3 Hoff 

alleged that her damages "far exceed[ed] Safeco's available UIM limits." Clerk's Papers (CP) at 

4. Hoff s prayer for relief requested 'judgments fo r genera l and special damages, all in such 

2 U IM coverage prov ides compensation when the insured is injured by another driver whose 
bodily injury li ability coverage is insufficient to fully compensate the injured person. 

3 The complaint and amended complaint cite to RCW 48.40.0 I 0(7) , but that provision appears to 
be part of an unrelated chapter that has been repealed. RCW 48.30.0 I 0(7) prohibits insurance 
companies from unreasonably denying claims made by first party claimants, including people 
claiming they are entitled to payment as a covered person under an insurance policy. RCW 
48.30.010(7), .015(4). 

3 
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amounts as wi ll be proven at time of trial herein" and .. other relief as to the Court seems fair, 

just, and equitable." CP at 5. 

B. Amount in Controversy 

Safeco propounded its first set of discovery requests. In answering Safeco· s requests for 

admission. Hoff denied that the total amount of her damages payable by Safeco exceeded 

$75,000. She also denied that Safeco "[had] any exposure to pay [her] in excess of $75,000." 

CP at 69. 

In her answers to Safeco 's first interrogatories and requests for production, Hoff claimed 

that her special medical damages totaled at least $ 12,455, not including $4,733 of other medical 

bills, and that she anticipated she would require future medical care. She claimed that ·'[g]eneral 

damages are unknown at this time[,] ... [but] the va lue is $75,000 exclusive of the third party 

recovery.'' CP at 63. When asked whether she sought a trebling or any multiplier of damages, 

she responded, ''Yes. Both general and special damages. The amounts will be determined by a 

jury based upon the longevity of symptoms, their severity and the manner in which [Hoffs] 

claim was treated by defendant Safeco through its employees and practices." CP at 64. Hoff 

also asserted that ·' [i]n the event of a determination that [the Insurance Fair Conduct Act] was 

violated," she planned to '·seek punitive damages in an amount a finder of fact deems 

appropriate." CP at 64. 

Although the amount in controversy had the potential to exceed $75,000, Hoff 

acknowledged that she was disinclined to li tigate in federal court. Therefore, she offered to sign 

a CR 2A stipulation that the amount in controversy did not exceed $75,000. Nevertheless, she 

maintained that the jury could award her an "aggregate verdict" of far more than $75,000, but 

4 
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that Safeco could not be required to pay anything greater than $75,000. CP at 130 I. Safeco 

proposed the fo llowing CR 2A stipulation language: 

I. Now, therefore, Plainti ff and Safeco stipulate that the sum total of all 
monetary relief that Plaintiff will seek in this action, whether costs, attorney's fees, 
expert expenses or otherwise, is $75,000.00 or less. 

2. Plaintiff and Safeco fu rther sti pu late to the entry of an order in limine that 
limi ts Plaintiff from seeking any monetary relief in this action, damages, attorney's 
fees, costs, or otherwise, in excess of $75,000. 

CP at 567. 

Hoff agreed to the proposed language in paragraph I of Safeco 's CR 2A stipulation, but 

not the language in paragraph 2. Hoff suggested the following language fo r paragraph 2: 

2. However, admiss ible ev idence that a trier of fact may consider is not subject to 
an order in limine. In the event a trier of fact values Plaintiffs claim at more than 
$75,000, Plaintiff and Safeco agree no money judgment may exceed $75,000. 

CPat510. 

The parties exchanged follow-up letters regarding the proposed CR 2A stipulation 

language, but could not reach an agreement. Because Hoff retained the right to claim damages 

greater than $75,000, Safeco warned that if Hoff would not agree to its proposed language it 

would remove the suit to federal court, stating. "A willingness to 'waive' the right to seek relief 

greater than $75,000 to avo id removal to federal court, while retaining the right to claim 

damages over that amount is inconsistent with a stipulation that the amount in controversy is 

$75,000 or less." CP at 572. Hoff explained that she would not limit her trial testimony by 

stipulating to an order in limine, as Safeco proposed, but reiterated that she wou ld neither seek, 

nor accept, a judgment of more than $75,000, in the event it was awarded. Hoff also countered 

that if Safeco removed the suit to federal court. she would seek remand. 

5 
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C. Removal to Federal Court and Remand 

Because Hoff refused to stipulate that she would not ask the jury to award her monetary 

relief '•in excess" of $75,000, Safeco removed the suit to federal court under 28 U .S.C. § 1441. 

Br. of Pet 'r at 8; CP at 634. Safeco argued that the federal court had diversity jurisd iction under 

28 U.S.C. § 1332. The parties were c itizens of different states. And Safeco claimed the matter 

in controversy exceeded $75,000 because Hoff might seek more than $75,000 from the jury, 

even if she was willing to agree not to ultimately accept a judgment over $75,000. 

Hoff moved for remand. The federal court granted Hoff s motion and explained that 

Safeco could not insist on limiting the evidence before the jury. But the federal court also made 

it clear that Hoff could not seek recovery in excess of $75,000 from the jury. The court observed 

that "prior to removal. a plaintiff can effectively avoid removal on diversity grounds by agreeing 

not to seek or recover more than the jurisdictional minimum, regard less of what the fact finder 

thinks of her evidence." CP at 645. The court concluded that "Hoffs unilateral act [of limiting 

her recovery] is sufficient to deny this court jurisdiction. It does limit her recovery to less than 

$75,000, and it does prohibit her from seeking-from ask ing the jury fo r- more." CP at 646. 

0. Hoff s Discovery Request Regarding Removal Decision 

On remand, Hoff propounded the following interrogatory: 

INTERROGATORY NO. 5: 

Please explain every reason Safeco had fo r removing Ms. Hoff's suit against 
Safeco to fede ral court in Tacoma. 

CP at 652. Safeco objected and dec lined to answer, arguing in part that Hoff was seeking 

in formation protected by the attorney-client privilege and the attorney work product doctrine 
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because Hoff was seeking an explanation of litigation strategy. Following a discovery 

conference, Safeco dec lined to withdraw its objections and still refused to answer. 

Hoff moved to compel Safeco 's answer. In her motion, Hoff claimed that Safeco acted in 

bad faith when it removed the lawsuit to federal court and that the fraud exception to the 

attorney-client privilege entitled her to discovery. Hoff asse1ted that the requested documents 

'·would be relevant to a jury in deciding the fact question of whether [she] was treated unfairly 

and in bad faith." CP at 1223-24. Hoff argued Safeco's ·'[r]emoval of thi s matter to federal 

court for tactical reasons" was tantamount to civil fraud. CP at 1227. 

Finally, Hoff requested sanctions, explaining that the superior courts have broad power to 

fashion sanctions for litigation conduct if the court finds bad faith. But then, Hoff limited her 

sanctions request "for the necessity of Plaintiff having to bring this motion to compel discovery.,. 

CP at 1235. 

The superior court conducted a hearing on the motion to compel. Hoff argued that 

Safeco's litigation conduct could be the basis for, and ev idence of, insurance bad fai th, which 

was why she sought to pierce the attorney-client privilege regarding Safeco 's removal decision. 

Safeco disagreed and argued that litigation conduct could not form the basis for an insurance bad 

faith claim in the UIM context. Instead, Safeco contended, the civil rules and the ru les of 

profess ional conduct govern attorney conduct throughout litigation. Safeco al so asserted that 

there was no ev idence of civil fraud sufficient to pierce the attorney-client privilege and work 

product protections in thi s case. 

The superior cou1t recognized in its oral ruling that although 

we' re running into litigation strategy, attorney-cl ient privilege, [and] attorney work 
product[,] ... my instruction is to answer the interrogatory, create a privi lege log. 
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submit anything that' s in the privilege log for in camera review, and where it goes 
from there, we'll decide. 

I Verbatim Report of Proceed ings (VRP) at 33-34. The court did not expressly address whether 

the fraud exception had been met. The superior court noted. however, that the federa l court had 

simply ignored Safeco·s request for attorney fees rather than expressly denying them; so, it 

detenn ined that it could not draw any conclusions about whether the federal court fo und the 

removal unreasonable. 

At a later hearing concerning the specific language of the order. the superior court 

clarified that Safeco must provide "each and every reason [the suit] was removed to Federal 

Court." 2 VRP at 46. ·'Safeco has to provide everything ... that's responsive to the 

interrogatory. If they think it's privilege[d], put it in the log." 2 VRP at 49. The superior court 

denied Hofrs request for sanctions and/or attorney fees. 

Safeco moved for reconsideration. The superior court den ied the motion, stating: 

The written decision of the federa l court dismissing the federal filing, and 
the reasons given for that dismissal, give[] rise to a factual showing sufficient [to 
support] a reasonable be lief of wrongfu l conduct sufficient to amount to fraud. In 
response Safeco has offered no legitimate reason whatsoever for the removal of this 
case to federal court. 

CP at 850. 

E. Discretionary Review 

Safeco sought discretionary review of the orders compelling it to provide answers 

concerning its removal strategy.4 Soon after, we issued Richardson, holding that strategy related 

4 Although Hoff also discusses facts related to events fo llowing its motion for discretionary 
review, we find these facts to be irrelevant to the resolution of the issues presented, whether the 
superior court's order on the motion to compel and order on reconsideration were in error. 
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materials created after UIM litigation has begun are not discoverable. 200 Wn. App. 705. Our 

commissioner granted discretionary review. 

ANALYSIS 

MOTION TO COMPEL DISCOVERY OF SAFECO'S LITIGATION STRATEGY 

Safeco argues that the superior court erred when it ordered Safeco to produce information 

concerning its decision to remove the su it to federal court because that is exclus ively litigation 

strategy and is protected by attorney-cl ient privilege and the attorney work product doctrine. 

Safeco also argues the superior court erred when it concluded on reconsideration that the 

evidence supported the reasonable bel ief that Safeco committed civ il fraud when it removed the 

su it to federal court, thereby allowing Hoff to pierce the attorney-client privilege. We agree. 

A. Standard of Review 

We review a superior court 's discovery ruling for abuse of di scretion. Cedell, 176 Wn.2d 

at 694. We w ill reverse a discovery ruling "onl y 'on a clear showing' that the court's exercise of 

discretion was 'man ifestly unreasonable, or exercised on untenable grounds, or fo r untenable 

reasons."' Id. (quoting TS v. Boy Scouts of Am., 157 Wn.2d 4 16, 423, 138 P.3d I 053 (2006)). 

A superior court's decision is based on untenable reasons if it applies the wrong legal standard. 

Mayer v. Sta Indus., Inc., 156 Wn.2d 677, 684, 132 P.3d 115 (2006). We rev iew questions of 

law de nova, and a superior court necessarily abuses its discretion if it based its discovery ruling 

on an erroneous view of the law. Id. 

B. Attorney-Client Privilege and Work Product Doctri ne in UIM Bad Faith Cases 

Civil Rule 26 sets out the general rules governing di scovery, and '·[t]he scope of 

discovery is very broad." Cedell, 176 Wn.2d at 695. The rule a llows parties to obtain discovery 
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regarding any nonprivileged matter that is relevant to the subject matter in volved in the pending 

action. CR 26(b)( I). 

Yet an attorney must not, without the consent of their client, reveal any communication 

from the client or the advice the attorney has given. RCW 5.60.060(2)(a). The attorney-client 

privilege exists to encourage free and open communication without fear of later disclosure. 

Cedell, 176 Wn.2d at 698. The protect ion covers information generated by a request for legal 

advice, including documents clients have created for purposes of communicating with their 

attorneys. Doehne v. EmpRes Healthcare Mgmt. , LLC, 190 Wn. App. 274,281 ,360 P.3d 34 

(20 15); see also Soter v. Cowles Pub 'g Co., 162 Wn.2d 716, 745, 174 P.3d 50 (2007). But the 

privilege does not protect documents created or facts gathered for another purpose. Doehne, 190 

Wn. App. at 281. The party asserting the privilege has the burden to prove the privilege applies. 

Id. 

The attorney work product doctrine applies to documents and other things prepared in 

anticipation of litigation. Id. at 283-84. Under CR 26(b)(4), "the court shall protect against 

di sclosure of the mental impressions, conclusions, opinions, or legal theories of an attorney or 

other representative of a party concerning the litigation." This type of work product is almost 

never disclosed, and a court may release it only in extraordinary circumstances. Doehne, 190 

Wn. App. at 283-84 (citing CR 26(b)(4)); see also, Soter, 162 Wn.2d at 739, 757-58 (plurality 

opinion, fo llowed by Justice Madsen's concurrence and agreement with the plurality's analysis) 

("Thus, privileged information and a legal team's mental impressions, conclusions, opinions, or 

theories are almost always exempt from discovery, regardless of the level of need."). In contrast, 

a court may require the disclosure of purely factual information gathered in anticipation of 
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litigation if the opposing party can show a substantial need to prepare the party's case and an 

inability to obtain the in formation elsewhere without undue hardship. Doehne, 190 Wn. App. at 

284. 

Where insurance bad fa ith is at issue, the privilege and work product protections can be 

more limited. An insurance bad faith claim arises from an insurer's duty to act in good faith 

towards its insured. St. Paul Fire & Marine Ins. Co. v. Onvia, Inc., 165 Wn.2d 122, 129-30, 196 

P.3d 664 (2008). Typica lly, when an insured claims that their insurer denied coverage, made 

unreasonably low offers, or delayed payment in bad faith, there is a presumption aga inst 

allowing the insurer to claim attorney-client privilege or work product to prevent disc losure of 

claim processing communications and records. Cedell, 176 Wn.2d at 696, 699-700. But the 

Cedell court also recognized that UIM cases are different from other insurance bad faith cases. 

In UIM cases, parties contract directly with UIM insurers to provide an additional layer 

of compensation where the at-fault party has insuffic ient coverage. See Fisher v. Allstate Ins. 

Co., 136 Wn.2d 240, 244, 961 P.2d 350 ( 1998). The U IM insurer ·'provides a second layer of 

excess insurance coverage that 'floats· on top of recovery from other sources for the injured 

party." Id. (quoting Blackburn v. Safeco Ins. Co., I 15 Wn.2d 82, 87, 794 P.2d 1259 ( 1990)) . As 

a result, the UIM insurer "steps into the shoes" of the at-fault insurer and may defend as the at

fault insurer would defend. Cedell, 176 Wn.2d at 697. Our Supreme Court recognized in Cedell 

that, in UIM bad faith cases, the insurance company "is entitled to counsel's advice in 

strategizing the same defenses that the tortfeasor could have asserted." Id. 

In Richardson, we followed th is reasoning and concluded that an insurer's discussions 

and documents about litigation strategy created during litigation in UIM cases, in contrast with 
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discussions and documents related to claims processing. are not discoverable. 200 Wn. App. at 

715-1 6, 720. Richardson was injured in an auto accident, and the insurer for the at-fault driver 

settled Richardson's bodily injury claim for its $25,000 po licy limit. Id. at 707. Richardson then 

sought UIM coverage and benefits from her insurer. GEICO, under her own policy. Id. When 

GEICO eventually denied her UIM benefits, Richardson sued, alleging that GEICO had acted in 

bad faith when it den ied her claims . Id. at 708. She then propounded interrogatories and 

requests fo r production. Id GEICO objected based on attorney-client privilege and the attorney 

work product doctrine. Id. 

Richardson then moved to compel, arguing that GEICO had waived the attorney-client 

privilege. Id. Relying on Cedell, the superior court ordered GEICO to produce the responsive 

information and documents for in camera review. Id 

On appeal, we distinguished Richardson from Cedel! because Cedell involved access to 

the claims fi le, where Richardson involved access to records and information developed during 

UIM litigation. Id at 715-16. We concluded that "information generated post-l itigation is not 

discoverable," and Richardson could not pierce the privil ege and work product protections to 

obtain such information. Id. at 720-21 . Allowing information and documents related to 

litigation strategy to be discoverable would not on ly be "contrary to the purposes of attorney

cl ient privilege," but it would also have a ''chilling effect" on an insurer' s ab ility to defend itself 

aga inst UIM claims. Id. We reasoned that litigation strategy decisions generall y have "little 

bearing on" whether the insurance company's earlier cla im processing occurred in bad faith. Id. 

We held the superior court, therefore, had abused its discretion when it ordered GEICO to 

produce information and documents created during lit igation. Id. 
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Because we concluded that information and documents created during litigation were not 

discoverable, the Richardson decision did not analyze whether GEICO had presented ev idence 

of actions tantamount to fraud sufficient to pierce the protections. See id. This reasoning is 

consistent with the work product principle that information about a party's litigation strategy, 

unlike factual information, is almost never di scoverable. Doehne, 190 Wn. App. at 283-85 

(''Opinion work product. however, enjoys nearly abso lute immunity, and a court may release it 

only in very rare and extraordinary circumstances."). 

In this case, privileged information and work product concerning Safeco's decision to 

remove the suit to federal court inescapably entails litigation strategy. Applying Richardson, we 

conclude that Safeco's litigation strategy was protected by attorney-client privilege and the 

attorney work product doctrine. The superior court therefo re erred when it required Safeco to 

produce information and records related to its litigation strategy for in camera review. 

Hoff relies on Leahy v. State Farm Mutual Automobile Insurance Co., 3 Wn. App. 2d 

613, 418 P.3d 175 (2018), to argue that the superior court had di scretion to subject privileged 

materials to in camera review and determine whether there is a factua l foundation for a finding of 

civ il fraud. But there, the central issue was whether the superior court properly declined to order 

disclosure of records created before litigation began. Id. at 630. Significantly, the information 

Leahy sought involved valuations and settlement authority, not the reasoning behind a 

procedural strategy in litigation. Id. at 629 ("As we read Richardson, had Leahy sought any 

materials that were prepared after she commenced this action ... they would have been 

protected."). Under CR 26(b)(4), legal theories and legal strategy are almost always exempt 

from discovery, regardless of level of need. Soter, 162 Wn.2d at 739. 
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We conclude that Safeco' s attorneys' mental impressions. theories. and litigation 

strategies are not discoverable. 

C. In Any Event. Hoff Failed to Make a Factual Showing Adequate To Pierce Attornev
Client Privilege and Attorney Work Product 

The superior court required Safeco to produce the answer to interrogatory 5 and 

related documents because it concluded Hoff produced enough facts to give rise to a 

reasonable belief that civil fraud occurred. We hold that the superior court abused its 

di scretion in this regard. 

In UIM claims, we do not presume that the insurer has waived attorney-cl ient privilege. 

Cedell, l 76 Wn.2d at 697. Instead, attorney-cl ient privi lege may be pierced, for example. by 

establi shing the bad fa ith civil fraud exception. Id. The civi l fraud exception is establ ished by a 

two-step test. First, the court determ ines "' whether there is a factua l showing adequate to 

support a good faith belief by a reasonable person that wrongfu l conduct sufficient to [in]voke 

the fraud exception has occurred.'" Id. at 698 (quoting Barry v. USAA, 98 Wn. App. 199, 206, 

989 P.2d I 172 ( 1999). If so, the superior court then reviews privileged or work product 

information and documents in camera "to determine whether there is a foundation in fact for the 

charge of civ il fraud.'' Cedell, 176 Wn.2d at 698. Whether to require in camera review is a 

matter of discretion. Id. 

In her motion to compel, Hoff argued that Safeco's " [r]emoval of this matter to federal 

court for tactical reasons'· was tantamount to civil fraud and met the standard for triggering in 

camera review. CP at 1227. But we conclude that the record is devoid of any evidence to 

support a reasonable good faith belief that Safeco's removal of the case to federal court was not a 

legitimate, if unsuccessful, strategy. 
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After negotiations came to an impasse, Safeco removed the lawsuit to federal court under 

28 U.S.C. § 1441. In its removal pleadings, Safeco provided the federal court with an ana lys is 

that calculated why it believed the matter in controversy exceeded the $75,000 requirement. 

Although the federal court ultimately remanded the lawsuit to the superior court, the court's 

decision did not suggest that Safeco acted improperly when it removed. In fact, the court said, 

"·The parties raise a new spin on a fa irly settled line," reflecting that the arguments were not 

wholly without merit. CP at 645. The court held that ·"Hoffs unilateral act [of limiting her 

recovery] is sufficient to deny this court jurisdiction." CP at 646. 

The federal COUit also required Hoff to refrain from seeking more than $75,000 where she 

had been inconsistent in her statements about whether she planned to ask the jury fo r more. '·It 

does limit her recovery to less than $75,000. and it does prohibit her from seeking-from asking 

the jury for-more. " CP at 646. The court did not award Hoff attorney fees, although it had 

authority to do so under 28 U.S.C. § J447(c) (''An order remanding the case may require 

payment of just costs and any actual expenses, including attorney fees, incurred as a result of the 

removal."). We hold the superior court abused its discretion when it concluded that Safeco's 

removal to federal court, without more, was sufficient to trigger in camera review of its litigation 

strategy under the first prong of the Cedel/ test. 

Hoff asserted in the superior court that the requested in formation and documents about 

li tigation strategy '·would be relevant to a jury in deciding the fact question of whether Ms. Hoff 

was treated unfairly and in bad faith." CP at 1223-24. On appeal, Hoff argues for the first time 

that Safeco's removal to federa l court warrants court imposed sanctions and attorney fees. Even 

though she did not raise this issue below, under RAP 2.5, a party may "present a ground fo r 
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affirming a trial court decision which was not presented to the trial court if the record has been 

sufficie ntly deve loped to fairly consider the ground.'. RAP 2.5(a). 

Hoff cites a number of cases involving ··procedural bad faith,'' --sanctions," the superior 

court's '•inherent authority to control litigation," ·'vexatious conduct during the course of 

li tigation," and ·'frivolous defense strategies." Br. of Resp' t at 12-13, 24-25. Procedural bad 

faith is not unique to insurance bad faith cases; it is unrelated to the merits of the case and refers 

to '·vexatious conduct during the course of litigation,' ' such as delaying or disrupting 

proceedings. Dave Johnson Ins., Inc. v. Wright, 167 Wn. App. 758, 784, 275 P.3d 339(2012). 

We have recognized that the typica l remedy for procedural bad faith is sanctions under the 

superior cou1t's inherent authori ty. Hedger v. Groeschel/. 199 Wn. App. 8, 13-14, 397 P.3d 154 

(2017). 

But Hoff did not connect her argument for in camera review in the superior court to a 

particular motion for sanctions for Safeco's removal, nor did she request that the superior cou11 

award attorney fees for addressing the removal. Because attorney theories, opinions, and 

li tigation strategies are almost never discoverable, Soter, 162 Wn.2d at 739, we are skeptical that 

in camera review would be warranted to evaluate further whether Safeco's removal was 

sanctionable. Nevertheless, because the superior court did not have an opportunity to evaluate 

the motion to compel in light of a specific motion for attorney fees or sanctions for Safeco's 

remova l. we hold that the record is not developed enough to resolve this new argument. 
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CONCLUSION 

Litigation strategy is almost never discoverable and Safeco's litigation strategy in thi s 

UIM case is not discoverable here. And Hoff has fa iled to meet the high bar fo r piercing the 

attorney-client privilege and attorney work product protections. We therefore reverse and 

remand. 

A majori ty of the panel having determined that this opinion will not be printed in the 

Washington Appellate Repo1ts, but will be filed for public record in accordance with RCW 

2.06.040, it is so ordered. 

We concur: 

~f--
-~ _t-, _). --
Maxa, C:.J. 
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